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PRELIMINARY STATEMENT 


This petition is submitted on behalf of the defen- 
dant-appellant Walter R. Conlin pursuant to Rules 40 and 35 
of the Federal Rules of Appellate Procedure for a rehearing 
with a suggestion for a rehearing in bane of the above 
appeal on the grounds that the decision dated March 17, 1977 
reflects a misstatement of the facts and a misapprehension 
of established constitutional principles of law. This 
petition is directed to the Court's conclusion that the 
government's introduction in its direct case of evidence 
that the defendant remained silent at the time of his arrest 
and in the wake of Miranda warnings was not reversible 
error. The discussion below relates initially to the mis- 
statement of facts contained in the Court's opinion and is 


followed by an analysis of the Court's misapprehension of 


the applicable constitutional principles of law. 


Misstatement of Facts 


The Court's decision contains significant mis- 
Statements of fact with respect to the testimony presented 
by the government including the direct examination of Mr. 
Cristofero and the cross-examination of this witness by 
defense counsel. In the interest of eliminating any ques- 
tion regarding the content of that testimony as weil as the 
direct examination of the two FBI agents, there is attached 
to this petition and separately marked the pertinent direct 
examination of Mr. Cristofero (Exhibit A), the pertinent 
cross-examination of Mr. Cristofero (Exnibit B) and the 
direct examination of FBI agents Rudy and Bucher (Exhibit 
C). 

(A) At pages 2378-79 of the Court's opinion it is 
stated in reference to the direct examination of Mr. 
Cristofero: 

"He testified that he asked Conlin what he 


doing, told him that destroying government 
ments was a crime, and Conlin said nothing. 


At page 58 of the trial transcript involving the 


questioning on direct examination, Mr. Cristofero answered 
as follows: 
"Q. What if anything did he say at that time? 


A. He didn't say anything. Then I asked him 
to return the copy. He said, "No, I will 
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get the originals for you." I said, 
well, I don't need the originals, all I 
need are the copies." (Trans. p. 58) 


(B) Furthermore, in the Court's opinion at 
Page 2379 it is stated: 


"During the cross-examination of Mr. Cristo- 
fero Conlin's counsel went squarely to the 
issue of what was said by Conlin to the wit- 
ness or to the FBI seeking an admission that 
Conlin had from the outset told Cristofero 
that he had brought the documents with him to 
the office that day and that he intended 
merely to leave with what he had brought." 
(Emphasis added) 


According to the trial transcript in which the 
cross-examination of Mr. Cristofero occurred on this issue 
(Trans. pp. 114-116), it is apparent that the defense 
attorney questioned Cristofero as to what Conlin had said to 


him and not to the FBI who hadn't even arrived at the scene: 


"Q. And you told us Mr. Conlin didn't say 
anything in return, is that right? 


A. I can't remember him saying anything 
other than the fact that he did say, "I 
will bring you the originals." 


Q. Didn't he argue and say to you, "I came 
in with these papers, and I can take them 
out with me." 


A. He might have said that. 


Q. Do you remember him saying that more than 
once. 


A. I don'c remember him saying it." 
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Based upon a review of this portion of the trial 
testimony (Trans. p. 114), Exhibit B, it is quite evident 
that the defense counsel never asked the witness what Mr. 
Conlin had stated to the FBI. The only question directed to 
Mr. Cristofero which dealt with Conlin's statements to 
others was a telephone conversation with Mr. Larimer who was 
the Assistant United States Attorney in Rochester (Trans. 

p. 115). There was simply no question, however, directed at 
what Mr. Conlin has stated to the FBI contrary to the 
statement in the Court's opinion. 

(C) In the Court's opinion at p. 2379 there is a 
compounding of the misstatement of fact when it is stated: 

"When it became apparent that Conlin was 

adopting the position that he had spoken 

throughout the episode and had told both the 

SBA and FBI officials that he had brought the 

documents with him on January 18, the U.S. 

Attorney brought out what he understood to be 

the facts." 

It appears quite clear from the brief cross- 


examination by defense cc unsel on this subject (Trans. 


pp. 114-116) that there was never any question directed to 


Mr. Cristofero regarding what Conlin had stated to the FBI 

officials or whether in fact he had even spoken to the FBI. 
(D) The Court's opinion also makes the distinct 

impression that somehow the defendant introduced evidence or 


an excuipatory statement being given at the time of his 
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arrest before the government presented the testimony of the 
FBI. This impression is stated as follows at page 2379: 


"Appeliant's contentions concerning the 
making of exculpatory statements raised an 
issue which the government was entitled to 
meet." 


Furthermore the Court stated at page 2380: 


"The better course for the trial judge »ould 

have been to caution the jury that the 

evidence of Conlin's silence after receiving 

his Miranda warnings was being received 

solely tO rebut Conlin's version of the 

incident. . .* 

The impression is quite clear in reading this 
portion of the opinion that the testimony of the FBI agents 
was used to rebut Conlin's version, when in fact Conlin had 
yet to testify, and there was simply no evidence to rebut. 

A review of the transcript of Mr. Cristofero's 
Girect and cross-examination will clearly reveal that his 
testimony did not deal with anything the defendant had 
stated to the FBI agents. More significant is the fact 
Cristofero denied hearing any exculpatory statement and 
therefore there was no evidence presented of an exculpatory 


statement by the defendant (either pre or post arrest) prior 


to the testimony of the FBI. 


LAe Misapprehension of Legal Principles 


The decision of this Court misapprehended the 


applicable law with respect to the prohibition against 
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introducing evidence of a defendant's silence at the 
his arrest and after Miranda warnings had teen given 
Even before the Supreme Court's decision 
Miranda v. Arizona, 
established constitutional principle 
Fifth Amendment rights were violated if the prosecution 
introduces evidence of a defendant's silence at the time of 


arrest or at a pre-trial proceeding or comments on the 


defendant's silence at the time of trial. Bram v. United 


: 


States, 168 U.S. 532, 562 (1897), Malloy v. Hogan, 
1, 8 (1964), Wilson v. United States, 
California, 380 U.S 

Furthermore, in Grunewald 
U.S. 391 (1955) the Court held that it was reversible error 
when a defendant was cross-examined at the time of trial 
regarding his silence at a previous Grand Jury proceeding. 
See also Johnson v. United States, - 189, 196-199 
(1942). 4 

With the issuance of the opinion in Miranda v. 
Arizona, supra, a new area of protected silen was estab- 
lished. The Court referred to this protected area when it 
stated at page 468 in footnote 24: 

"In accurd with our decision today, it is 


impermissible to penalize an individual for 
exercising his Fifth Amendment privilege when 


+ 


he is under police custodial interrogation, 
The prosecution may not, therefore, use at 
trial the fact that he stood mute or claimed 
his privilege in the face of accusation." 


This Court recognized the principle in United 
States _v. Mullings, 364 F 2d 173 (2nd Cir. 1966) when it 
held that reversible error occurred when the government 
introduced evidence in its direct case that the defendant 
remained silent at the time of his arrest. In finding thi 
error the Court stated: 


“ 


"Having been pla 


Cc under arrest, he had th 
right to remain si 


ent. It is well settled 
chat an inference of guilt may not be drawn 
from a failure to speak or to explain when a 
person has been arrested." (364 F 24 at 


Dp. 175) 


This principle was expanded in this Circuit in 
United States v. Semensohn, 421 F 2d 1206 (2d Cir. 1970) 
when the court held that error resulted when the defendant 
was cross-examined on his silence at the time of his arrest. 

Tre Supreme Court followed the above principles in 


United States v. Hal 


om 


» 422 U.S. 71 (1975) wherein the Court 


held that reversible error occurred when a defendant was 
cross-examined and forced to admit that he remained silent 
at the time of his arrest, even though he gave an excul- 


patory version in his direct testimony. The Court affirmed 


the reversal of the conviction not on constitutional grounds 
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testifies to an ex~ilpatory version of events 
and ciaims to have .o.1d the police the same 

version ‘ipon arrest. in that situation the 
fact of ear ier silence would not be used t 
impeach the exculpatory story, »but rather t 
challenge the defendant's testimony as to h 


behavior following arrest." (Emphasis adde 
(49 L Ed at p. 98) 


‘ 
j 


This principle would be consistent with the 
doctrine in Harris v. New York, 401 U.S. 222 (1971) wherein 
the Court held that a defendant's credibility may be 
impeached through the use of an cthe ‘wise inadmissib 
fession. The Supreme Court appears to have made it elo- 
quently clear that silence or an inadmissible confession is 
only introduced to impeach a defendant's credibility ice he 
has testified to an inconsistent set of facts. 

In the instant case, it is respectfully requested 
that the Court re-examine its reasoning with respect t 
issue, since the defendant is confident that any re-examina- 
tion will reveal the grave -rror that occurred 

To begin with, it is evident that the Court has 
concluded that tr2 p--secution was justified in introducing 
in its direct case evidence of the defendant's silence at 
the time of his arrest because the defendant had waived his 
privilege since he allegedly first raised the issue. Based 
upon the constitutional principles involved, it is clear 
that the defendant would first have to present some testi- 


mony that he gave an exculpatory version at the time of his 
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attorney. Furthermore, the questions of defense counsel 
were not directed to the arrest or Miranda warnings period. 

In addition, despite the questioning by defense 
counsel, Mr. Cristofero maintained that ~he defendant did 
not give any exculpatory statements and therefore there was 
no inconsistency for the government to rebut. 

It is also significant to note that when the 
defendant finally testified at trial, he was cross-examined 
by the U.S. attorney regarding his silence and his request 
for counsel at the time the FBI agent interviewed him 
(Trans. pp. 1286-1288). This cross-examination alone con- 
stituted a reversible errur based upon the holdings in 
United States v. Hale, supra, Doyle v. Ohio, supra, and 
United States v. Semensohn, supra. The Court's opinion, 
however, never made note of this additional error. 

The Court's sole authority for holding that the 
introduction of inadmissible silence was not error was the 
case of United States v. Fairchild, 505 F ed 1378 (5th Cir. 
1975). This case is not only easily distinguishable on its 
facts, but it is significant to note that it was decided by 
the Fifth Circuit prior to United States v. Hale, supra, and 
at a time when that Circuit held a view on the use of 
silence contrary to the Second Circuit's holdings and the 


position ultimately taken by the Supreme Court in United 


States v. Hale, supra. 
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The Fairchild court Jetermined that the police 
officer's testimony concerning the defendant's silence 
following his Miranda warnings was not inadmissible since 
the defense attorney had cross-examined a FBI agent as 
follows: 

"During the period of time that this 
investigation has been going on, to your 
knowledge has Mr. Fairchild cooperated fully 
with the FBI and U.S. Attorney's office in 
responding with anything that you all 
wanted?" (505 F 2d at p. 1363) 

Although the Court's opinion does not relate the 
answer, it implies that the agent was forced to admit that 
the defendant had cooperated. It is apparent that the 
defense attorney's question opened Pandora's box and there- 
fore the Court concluded that the defendant had introduced 
evidence which the government was entitled to rebut. 

In the instant case, the defense attorney was not 
successful in obtaining any evidence from Mr. Cristofero 
that an exculpatory statement was made by the defendant 
prior to the arrival of the FBI. More importantly, the 
defense attorney never even attempted to elicit from the 
witness what the defendant had stated to the FBI after he 
was arrested and given his Miranda warnings. 

As mentioned above, it is apparent that the legal 
basis for the Fairchild decision has been implicitly over- 


ruled by the Supreme Court's holdings in United States v. 


a 


Hale, supra and Doyle v. Ohio. This is also evidenced by 
that Circuit Court's reconsideration of its ruling in United 
States v. Impson, 531 F ed 274 (5th Cir. 1976) after the 
Supreme Court issued “ts opinion in United States v. Hale, 
supra. 

Although the Court's opinion did not discuss the 
question of harmless error, it is evident that the error 
that occurred was not harmless. The government in its brief 
on appeal asserts that the major issue on all counts in the 
Indictment was "credibility". (Gov. Brief pp. 4, 6, and 7). 
The government also states in its brief that: 

"The use by the prosecution of the defen- 

dant's silence after the Miranda warnings 

were given for purposes of impeaching the 

defendant's credibility regarding his false 

exculpatory statement..." (Gov. Brief p. 13) 

It is therefore clear that the inadmissible evidence was 


intended to effect all the counts of the indictment and it 


4s evident that it accomplished its intended purpose. 
CONCLUSION 


It is respectfully requested that in view of the 
grave error that occurred with the introduction of the 
defendant's silence at the time cf his arrest, and since the 
defendant had presented no evidence reflecting an excul=- 


pacory statement being made at the time of the arrest, this 


et ee 


Court should grant the petitioner's request to rehear this 


matter and reverse the conviction. 


NIXON, HARGRAVE, DEVANS & DOYLE 
Attorneys for Defendant-Appellant 
Lincoln First Tower 

Rochester, New York 14604 
Telephone (716) 546-8000 


Michael R. Wolford, 
Of Counsel 


DIRECT EXAMINATION OF 


JaMES J. CRISTOFARO 


PAGES 57-63 


EXHIBIT A 


Yes, it is. 


read the letter. 


came to the office, is that right? 


What did you do with that letter after they had signed 
the tax returns and had given them back to you and you 
put them on the desk? What next happened? 

I handed the letter to Mr. Gill, and asked him to read it 
and that if they had any questions to please ask then, 
and Mr. Gill read the letter, and I believe Mr. Conlin 
And at that point I sterted talking to 
Mr. Gill again about the use of proceeds 
request itself, and Mr. Conlin picked up 


the tax returns from my desk and stuffed 


MR, HOULIHAN: 
read this one paragraph, and this is a 


letter dated January 18, 1974, well with 


the date. 


THE COURT: 
MR, HOULIHAN: 
paragraph of that letter says: 
be necessary to verify the accuracy of 


the figures on the tax returns; there- 


and the loan 
the copies of 


them into his 


Your Honor, may I 


| 
| 


fore, the SBA would like to have written. 


| 
| 
| 


58 


permission from you to verify the accuracy} 
| of your tax returns with the Intern i 


Revenue Service. °' would be helpful 


1 if you requested stamped copies from the 
IRS and deliver them to us." 


Is that an accurate reading of 


that paragraph? 


Q It was after Mr. Conlin read that that he took the retur 


from your desk, is that correct? 


| 

| 

| 

| 

| 

A Yes. 
| 

| Yes. 

| He put them in his briefcase, is that right? 
Yes, he did. ° 


And what, if anything, occurred after that? 
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| I saw him do this, and I told Mr. Conlin that the copies 
| were, in fact, a part of our file; therefore, not removable 
! except by authorized employees or upon written request 


| 
from an applicant. | 
| Q And what, if anything, did he say at that time? | 


He didn't say anything. And [ asked him to return the 


copies, He said, "No. I will get the originals for you," 


I said, "Well, I don't need the originals. A1L I | 


need are the copies." 


| 
| 
| 


And he just left them in the briefcase. 
Did you again ask him to give them back to you? 
I asked him several times to return them to us. 
THE COURT: You mean at that 
particular instance or later? 
At that particylar instance. I also turned to Mr. Gill 


and said, "Mr. Gill, these are supposed to be copies of | 


your tax returns. Will you please advise your ai edeiaacisl 
tive to give aan back to us?" 

Mr. Gill was just standing there somewhat Noh. 
He didn't say anything, nor did he do anything. So I 
advised Mr. Conlin that taking these things as he did 
might constitute an unlawful offense. 


What did he say to that? 


He didn't say anything. 


Was there any conversation between you and Mr. Conlin and 


| 


Mr. Gill subsequent to that which you have already told us? 
No. Will you state the question again? | 
All right. You apparently asked him two or three times | 
to give you back the returns, and he said, "No." Was 
there any other conversation at that time that you can 


recall? 


N). 


> 
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And did there come a time that you asked someone else to 
come into the office? P 

Yes. I asked Mr. Garrity to come in and advised Mr. 
Garrity that Mr. Conlin had removed the copies from the 
file, and then Mr. Garrity asked him to please retirn 

the copies, that they were not his property at that time. 
And what did Mr. Conlin say? 

Mr. Conlin didn’t say anything, to my knowledge. He just 
stood there. 

And he was standing up? Was Mr. Gill standing up? 

I believe at that time they were both standing up. 

And was Mr. Conlin doing anything at that time? 

Well, I advised Mr. Conlin that I would call the FBI if | 


he did not return them. So I did pick up the phone and 


started to call the FBI, and at that point Mr. Conlin 
began to rip the documents -- 

THE COURT: To what? 
To rip and tear up the documents in his briefcase. 
You were standing there watching him doing this, is that 
right? 
Yes, I was. 
When you told him that you were going to call the FBI, 


did he say anything? 


© 


DIRECT EXAMINATION CONTINUED 


BY MR. HOULIRAN: 
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He just stood there. 
He didn't say anything to you? 


Not that I can recall. 


THE COURT: We will take a short) 


| 


recess, 


‘ (Recess from 3:35 P.M, to 


3:50 P.M.) 


Mr. Cristofaro, just before the recess you mentioned that) 
you hed called the FBI? | 
Yes. “| 


You made that call personally, is that right? 


Yes, I did. 
Who did you get? 
I asked for Mr. Bucher or Mr. Rudy f don't ‘now who I 
talked to. 

And did you explain to them what was happening? 

Yes. 

What did you ask him to do? 

They indicated to me that they would come right over. 

Now after the telephone call to the FBI -- 


THE COURT: You were talking to 


> DOD F A 
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somebody in the FRI right in Corning? 
In Elmira. 
THE COURT: In Elmira? 
Yes. 


THE Cour": All right. | 


Did Mr. Conlin, say anything to you during this period of 
time? 

After I called the FBI, Mr. Conlin asked if he could call 
his lawyer. I said, "Yes." | 
And did he? 

He tried to. He was unable to reach hin. 
Where were the tax returns during this period of time? 
After I called the FBI, Mr. Conlin was apparently in the | 


process of tearing them up. I also told him that not 


only had he removed property that was in possession of | 
our agency, but he was also destroying them, and this 
could constitute unlawful action. 

And did he say anything to you in response to that? 

No. At that point he seemed to be in a hurry to leave. 
And was he standing up throughout this period of time? 
Yes. 

And what was Mr. Gill doing at this time? 


Mr. Gill was just standing there and not saying anything. 


Mr. Gill didn't say anything at all? 


No. 
Did there come a time that Mr. Conlin wrote someth ing 
to you? 

Yes. Mr. Conlin wrote on a piece of paper, something to 
the effect of,,"I hereby withdraw the epplication,” and 
asked Mr. Gill to sign it, which Mr. Gill did, and threw 


that on my desk. 


MR. HOULIHAN: Would you mark 
this for identification? 
(Government's Exhibit 3 marked 
for identification.) | 
Are you familiar with-Government's Exhibit 3 marked for : 
identification? 
I'm not familiar with this. I don't recall it. 
You don't recall this one? 
No, I don't. 
THE COURT: Just a moment. You) 
said you spake about a withdrawal, which 


you said they signed and threw on your 


| 
| 


desk. That is not the one? 


No. Mr. Gill signed a little sentence which Mr. Conlin 


had written. 


CROSS-EXAMINATION OF 


JAMES J. CRISTOFARO 


PAGES 112-116 


EXHIBIT B 
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Not positively, no. We had a copier. 

And was it capable of copying two sides of a page? 

I don't think so. 

It was only capable of copying on one side? 

I think so. 

Now in regard to this meeting in your office, you said 
at one point you noticed that Mr. Conlin was tearing some) 
paper, is that correct? 

Yes. 

Was he standing or sitting when you noticed that? 
I believe he wes standing. 

Now did he have his coat on? 

I am not positive. 7 

Did he have his hat on? 

I am not positive. 


Where was Mr. Gill when you saw this? Where was he in 


the room? 

He was to my right. 

And how far was Mr. Gill from Mr. Conlin? 
Two or three feet. 

Right next to him? 


Yes. 


When was it in time that you noticed that Mr. Conlin was 
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ripping or tearing some papers? 
I don't know the exact time, but it was sometime around | 
twelve o'clock, I suppose. 
And that was about a haif hour after they had been in 
there? 

Yes. , 

And how long was it,after the FBI was called, or before? 
It was after. 

And about what time did the FBI arrive? | 
About ten minutes later. 
And that would be about twelve ten? 
Somewhere around there. 

Were you familiar with the FBI phone number at that time? 


No. 


Did you look it up before you called? 
Yes. : 
Did you know where their office was before you called? 
Yes, I knew they were in the Post Office Building. 

Had you had anything to do with the FBI before you called? 
In what respect? | | 
Any business with them or anything? 

+ hed ant both of thee bafere. % deu’t knew if 1 hed oy 


specific business. 


la 
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Were these agents regularly stationed in Elmira? 


I think so. 

And they lived in the Elmix~ vicinity? 

I guess they do. 

You told Mr. Conlin that he couldn't ‘al. those papers 


with him, is that correct? 


Yes. 


And you told us Mr. Conlin aidn't say anything in return, | 


is thst right? 
I can't remember him saying anything other than the fact | 
he did say, "I will bring you the originals." | 
But he never sneient with ieee = he never said anything 
back when you said, "You can't take them? 


We had a short discussion, but I can't remember what was | 


said. 
Didn't he argue with you and say to you, "I came in with 


these papers, and I can take them out with me"? 
— eS ——— — : -_ 


He might have said that. 
Do you remember him saying that more than once? 


I don't remember him saying it. 
Do you remember him arguing with you and not just sitting 


back and having you talk, as a one-sided conversation? 


I can't remember what he said, if anything. 


e 


You told us yesterday that every time you said something 


to him that he just stood there and didn’t say anything 
and didn't reply to you? 

I kept asking him to return the papers to me. 

Didn't he argue with you and say, "These are my papers. 
I came in with then, and I can go out with them"? 

I don't recall him saying that. He did say he would get 
the origicals. 


In your presence, after the FBI got there, the FBI called 


Mr. Larimer, Assistant United States Attorney in Rochester? 


I think he did, yes. 


At that point Mr. Conlin was put on the phone to talk to | 


him, was he not? 


I think so, yes. 


oo 


And did he tell that gentleman, in your hearing, “These 


are my papers. I came in with them, and I'm going to 
take them out with me"? 

I don’t recall what he said. 

Did he nao tie ‘woune them there that day, January 18, 
1974? 

I don't recall. 


To your knowledge, at that same time was he permitted to 


call an attorney? 


| 
: 
| 
| 
| 


| 
| 
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Yes. He attempted during the whole course of events to 
make two calls. 

Did he talk to an attorney by the name of Mr. Walsh or Mr, 
Welch from Corning? 
I can't remmber whether or not he was able to reach Mr. 
Walsh. . | 
Do you recollect him telling Mr. Walsh, "I came in with 


these papers, and I think I have a right to take them 


out"? 

No, I don't. 

Did you understand why he was arguing with you for not 
returning them to you? 


The fact is that he did not have the papers when he came | 


in with them, I had them. | 
But didn't he say that he brought them in? | 
He might have said that. 

Do you know whether or not he had any income tax papers 
with him when he came to your desk? 

No, I don't know if he did or not. 

Do you know whether or not he had any papers of any re- 
turns with him when he came to your desk, in his briefcase? 


I don't know. 


MR. HOULIHAN: Objection, Your 
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Yes. I am no accountant, but I do know there is a differ- 


ence. 
MR. LEVY: That is all. I have 
no further questions. 
MR. HOULIHAN: I have no further 


. questions. 
(Witness excused.) 
THE COURT: We will take a reces 
(Recess from 11:45 A.M, to 
12:00 P.M.) 
RICHARD W, RUDY, 
called as a witness by the Government, being first duly 


sworn, testified as fallows: 


DIRECT EXAMINATION 


BY MR. HOULIHAN: 


Q 


A 
Q 
A 


Mr. Rudy, by whom are you employed? 
The Federal Bureau of Investigation. 
How long have you worked for the FBI? 
Almost twenty-three years. 
MR, LEVY: As I understand it, 
this gentleman has been sitting in the 


courtroom for some time. 


Have you been seated in the courtroom? 


j 
| 
| 
| 
| 


| 
| 
| 
$. 
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No, sir. 

MR. LEVY: All right, my mistake, 
How long have you worked for the FBI? 
Almost twenty-three years. 


Where is your duty station? 
Elmira, New York. 

I call your attention to the date of January 18, 1974, | 
Were you in Elmira on that date? | 
Yes, sir. | 
And did there come a time on that date that you received 
a call from someone at the Small Business Administration 
office? 


Yes, sir. e 


Would you plesse tell the ladies and gentlemen of the 
jury what transpired in that telephone conversation? 
It was approximately noontime on that date, and I was 
seated at my desk. I received a phone call from James 
Cristofaro, a Loan Officer at the Small Business Adminis-~- 
tration in Elmira, New York, and he informed me that he 
had one Welter Conlin in his office at that time. 

MR, LEVY: Wait a minute. I ob- 

4ect to what he informed him. 
THE COURT: I sustain the objec- 


tion. It is sufficient that he got the 


a a ee ee ee a ne er ores a em ee 


ce rem ee nam ee + ee ree, 


ee a ye Sd ee SE GPE LE ge eee” SEW eee wR ST, 
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call. 
What, if anything, did you do in response to that telephone 


call? 
I went to the Small Business Administration office. 
Were you alone at the time? 


No. My partner, went with me. 


Who was your partner? 


My partner is Robert Bucher. 
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And what, if anything, did you do when you arrived at the | 


| 


A After a discussion with Mr. Cristofaro, who explained the 


| Small Business Administration office? 


] circumstances of what was going on at the time, I went 

i and spoke with Mr. Conlin. 

| Q About how long a period of time passed between the time 
| you received the telephone call and the time you arrived 
at the office? 
Approximately ten to fifteen minutes. 

Did you then speak with Mr. Conlin? 

Yes, I did, sir. 


What did you tell him at that time? 
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I told Mr. Conlin that I had been called to the SBA be- 
cause there had been an allegation made that he had taken 


government papers, or property, and that he was cestroying 


hin, 


this property, and I wished to discuss this matter with 
And what was Mr. Conlin doing at this time? | 


When I got to the SBA office, he was just kind of roaming | 


around the room. | 


And did he have anything in his hands? 


A Not that I recatl at the time, sir. 


Q And at the time that you spoke with him, was he standing 


there, or was he seated? 


A No. We were *oth standing, and I said, as I explained | 
my reason for being there, I said thet prior to talking | 
to him, I would like him to read a statement of his rights. 


ee a Re ete ge et EES 


1 I produced this statement, and he read the same. 


et 


Se ee : 


res | 
MR, HOULTHAN: Would you mark | 
these for identification? | 
! (Government's Exhibits 47, 48, | 
49 and 50 marked for identification.) 
Q I show you Government's Exhibit 47 marked for identifica- 


tion, and can you tell me whst that is? 


A Yes. This is the statement of rights that I showed to 


> 


Mr. Conlin, which he read. 
Q And did he sign thar? 


A No, he did not, sir. 


Did you ask Mr. Conlin to sign that? 
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¥es, I did, sir. 
What, if anything, did you say? 
MR. LEVY: I object. | 
THE COURT: Objection is overruled. 
He declined and said he wanted to talk to his Lawyer. 
Was he allowed to call his lawyer? 
Yes, he was, 
Did you read what purports to be a statement of his Con- 
stitutional rights? | 
No, I did not read it to him, no, sir. He read it himself. 
THE COURT: ‘e did read it? | 
Yes, sir. | 
. THE COURT: You saw him read it? 


Yes, sir. 


I show you Government's Exhibit 49 marked for identifica- 


tion. Can you tell me what that is? 

Yes. This is a log showing the attempted interview with 
Mr. Conlin by myself. 

And did you interview Mr. Conlin? 

I made an attempt to. I did not because he woul” not 
respond to my questions. 

And what was the time of the interview, the time that the 


interview began and the time that ir terminated? 


The interview began at 12:14 P.M., at which time I gave 
him the statement of his rights. He returned this stains’ 
ment to meat 12:16, at which time he sate thet he setuced| 
to sign it. | 
Subsequent to the time that Mr. Conlin declined to sign 
the statement and refused an interview with you, what 
transpired? 

Well, I made an effort to contact the then Assistant 
United States Attorney, David Larimer, for an opinion 


on this matter as to what we should do -- 


THE COURT: He was in Rochester, | 


and you telephoned him? 

Yes, sir, I telephoned him, sir. 
And what was Mr. Conlin doing during this period of time? 
At this time he was just walking around the room with | 
these other SBA employees and my partner, talking to hin, 
milling around the office. 
Was Mr. Conlin talking with you within hearing distance? 
No, sir, I was not within hearing distance of Mr. Conlin. 

Se erapestiieetee eta hi fishnet 
Did there come a time that Mr. Conlin wes placed under 
arrest? 


Yes, 


I show you Government's Exhibit 43 marked for identifica- 


tion. Can you tell me what that is? 
Yes. This is what we referred to as an Arrest Log, and 
it shows the occurrences that took place from the time 


we arrested him uiitil, in this case, he was released by 


the U. S. Magistrate. 


Q What time was Mr. Conlin placed under errest? 

A 12:49 P.M. 
| Q And what, if anything, did you say to him at that time? 
| A I just told him thet he was arrested for theft of govern- 
| ment property. 
| Q Did there come a time that Mr. Conlin was searcher’ 

A Yes, sir. 

Q__ And when was that? P 

A Just within minutes after the arrest, my partner and I 


| took him to a private room in another part of the build- 
| ing. 

Q And what, if anything did you do when you gof to the 
private room? 

A We asked him to remove his clothing, which he did, and we 
searched his clothing, and we found papers in various 
parts of his clothing and body. 

Q Were the papers in his pockets? 


Yes, sir. These papers, which were all torn up, or at 
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least appeared to be torn, were in his trouser pockets, 
in his suit coat pockets, Lis overcoat pockets and secreted 
beneath his shirt and undershirt, and he also had some in| 
his hand. | 
Q Did you collect these papers? 
A The ones we found on him at that time, yes, we collected 
those, and I became custodian of none papers, and then 


| 
| 
| 
I subsequently got another pile of papers from Mr. Garrity 


| of the SBA. 
Do you know where Mr. Garrity got those papers? | 
He said he had picked these up -- | 
MR. LEVY: I object to what he | 
said.- 
THE COURT: Objection is overruled. 
| THE WITNESS: He said he picked | 
these up from the floor where Mr. Conlin 
had dropped then. 
Q Did you take a picture of those papers? 
A Yes. Subsequently, I took all of these papers, and I 
made four separate piles, and I identified each pile 
as to where these particular papers came from, and then 
I took two Polaroid photographs of those four piles. 


QI show you Government's Exhibit 50, which consist of 


two photographs, and they appear to be identical, are they? 


These are two separate Polaroid photos of the same stacks 
of paper, right. 
And these were taken by you? 
By myself. 
Do these reasonably show the papers as they existed at the 
time? : 
Yes. 
MR. HOULIHAN: I offer G-50. 
MR. LEVY: No objection. 
THE COURT: Received. 
(Government's Exhibit 59 marked 
in evidence.) 
Calling your attention to Government's Exhibit 50 marked 
in evidence, there appears to be four different piles of 
paper here. And Pile No. 1, can you tell me why that is 
identified as "Pile No. 1''? 
I don't recall which pile is which, but I identified each 
pile as the location from wnich it came from. One pile 
came from his hand; one pile came from Mr. Garrity, that 
he had collected, and one pile were the papers taken from 


beneath his dress shirt and his undershirt, and the other 


pile were the papers that had been taken from all of the 


pockets of his clothing. 

Q What, if anything, did you do with those papers when you 
finished collecting them and photographing them? 

A I packaged those papers up, and I shipped them to our 
Laboratory and asked them to try to reconstruct just what | 
these papers were. 

Q_ And these were papers that were subsequently sttia tical! 
by the FBI Laboratory, and they represent Government's | 
Exhibit 10, 7, 8, 12, 13, 9, 6, 11 and 5, is that ies 

| as Yes, sir. | 

Q Now subsequent to the time that you arrived at the Smal! 
Business Administration and you ultimately searched Mr. 


© \Conlin, at any time did he make any statements to you? 


| 
A No, not to me, sir. | 


Q_ And did he at any time request that he talk to his lawyer, 

_4\ that he be able to call his lawyer? 

A Yes, sir, and he made several attempts to contact his 
lawyer -- by phone, that is. 

QQ And ionaaae cian id the. Conlin speak to Mr. Larimer, the 
Assistant U. S. Attorney, that you called? 

A Not that I recall. 

Q And who was present during the search? 


A Just myself and my partner and Mr. Conlin. 


And subsequent to that search, did you take Mr. Conlin 
over to your office in Elmira? 
A Yes, we did, sir. 
Q And according to Government's Exhibit 48, this was at 

1:08? 

| A Yes, at 1:08, we transported Mr. Conlin to our office in 

| Elmira. 
And did you give him lunch rt tnat time? 

4 He was offered lunch, but ke declined. 

| Q And that is noted on your log, is that correct? 

A Yee, sir. This was somewhat later in the day that he was 

| offered lunch at 1:40 P.M, 

Q Mr. Rudy, during the period of time that you were at the 

| Small Business Administration office, did you see Mr. Conlin 

ripping anything? 

, I saw his fingers moving, and then I saw small bits of paper 
falling to the floor. 

MR. HOULIHAN: That is all the 
questions that I have. 

| CROSS EXAMINATION 

BY MR. LEVY: 

Q When you searched Mr. Conlin, did you search his briefcase? 


A We looked into his briefcase. 


You didn't know how much you paid any one of the doctors, 
did you? 
No, 
Your wife just put a total amount down as far as the 
doctors are concerned? 
Right. ° 
When Mr. Conlin asked you about the intuit did you tell 
him you would get the amounts for him? 
No. 
You didn't have any bills in front of you, doctor bills, 
when you went to see him? 
I can't say for sure what I did have, 
ze MR. LEVY: No further questions. 
MR, HOULIHAN: I have no further 
questions, 
(Witness excused.) 
ROBERT W, BUCHER, 
called as a witness by the Government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
| BY MR. HOULIHAN: 


Q Mr. Bucher, by whom are you employed? 


t A The Federal Bureau of Investigation. 
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And where are you employed? 

T am stationed at Elmira, New York. 

And how long have you been with the FBI? 

Twenty-four years. 

I call your attention to the date of January 18th, 1974. 
Were you stationed in Elmira at that time? 

I was, 

And at that time did you go to the Small Business Adutate> 
tration office in Elmira with Special Agent Rudy? 

Yes, I did, sir. 

And is Mr. Rudy your partner? 

Yes, he is, sir. 

And just the two of you are stationed down in Elmira? 


Yes, sir. 


time you arrived at the Small Business Administration 


| 
Would you tell the members of the jury approximately what 
office? | 

| 


It was shortly after noon, like twelve ten, twelve fifteen 


something like that. 


Did you see Mr. Conlin there at that time? 


a 


Yes, I did, sir. 


What was he coing at that time? 


He was standing by one of the desks in the Administrative 


' 
| 
' 


Office, 

And was this in a private office of one of the individuals 
or a main office? 

It was in the open area of the main office. 

And what was he doing at that time, if anything? 


He was just standing there at that time. en 


De _ 


And did you have a conversation with him at that time? 
Yes, sir. 
Waat was that? 


I asked Mr. Conlin what was going on, and I asked him 


iS where were the papers that he had allegedly taken from 


the file that we had been told about. 


And what did he say to you? 


He did not answer me, os 


i 


Did you say anything else to him? 


Sf 


Not at that time, no, sir. 

How long were you there at this Small Business Administra- 
tion office? 

(No response, ) 

I show you Government's Exhibits 48, 49 and 47 marked for 
identification, which have been previously identified by 


Mr. Rudy, and perhaps one of those might refresh your 


recollection. 


| 
| 
| 
| 
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(Government's Exhibits 47, 48 
and 49 handed to the witness.) 
We were there about forty-five or fifty minutes. 
And during that period of time, you say when you first 
arrived Mr. Conlin was standing up in the main office? 
Yes. . 


Did there come a tire that Mr. Conlin sat down? cla 


No, sir. Mr. Conlin, when he declined to answer me as to 


when I asked what was he doing, and he should give back 


any papers that he might have taken, my partner got on 
the telephone and I stayed with Mr. Conlin. By that, I 
mean stayed physically with him,within a foot or two 
of him, and kept by eye on him until the matter was re- 
solved, and Mr. Conlin walked about the open part of the 


office for the next fifteen, twenty minutes or so, and I 


do recall telling him at one point to stay still, you know 


Was he doing anything while he was walking around the 
office? 

Yes, sir. 

What was he doing? 

He was carrying a briefcase, and he held the briefcase in 


his left hand in front of him, and he was putting his 


i 


right hand in his pocket, pulling something out of his 
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c39 pocket, and making motions as if he was stuffing material 
inside his dress shirt, but the briefcase blocked that 


part, but, of course, I could see all this hand movement 


and arm movement. 


And about how long did this go on? 

Twenty minutes, possibly. 

And then you asked him to sit down? 

I don't recall asking him to sit down, sir. 
Did he ultimatei,’ sit down? 

I don't remember him sitting down. 


Did you have him stand in one spot? 
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I did ask him to stop, you know, running around the whole 


office, yes, sir. . 


Q Did he say anv*hing to you during the period of time that 
you were at the Small Business Administration office? 


A tI don't recall him saying anything to me. 


A I believe he did make a telephone call for that purpose, 
I don'* think it on completed, as I remember it. 

Q Did there come a time that you left the Small Business 
Administration office? 

A Yes, sir, after he was placed under arrest. | 


| 
Q Now Government's Exhibit 43 is the log of the arrest, is | 


| 
Q Did he attempt to call his lawyer? 
| 
| 
| 
: 
| 


that right? 


Yes, sir. 


And that is signed by you as well as Special Agent Rudy? 
Yes, sir. 


At 12:49 p.m., January 18th. 

You arrived there approximately 12:16? 
Yes. 

And at 12:49 he was placed under arrest? 


About what time did you place Mr. Conlin under arrest? 
Yes, sir. 
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Did he say anything to you, give any explanations at all | 
during that period of time? i 3 
| 


A No, sir. ° 

Q What, if anything, did you do after Mr. Conlin was placed | 
under arrest? i 

A After he was pieced under arrest, we notified him that we 


were going to search his person incidental to arrest and 


because of the observations I had made of what he was 


doing during the period immediately prior to arrest. We 
secured a private room at the building and took Mr. Conlin 
there and searched his person. 


Q And was this a forcible search, or did he voluntari’. take! 


his clothes off? | 
| 


/ ~ ' 


There was no force involved, although Mr. Conlin did not 


— 


make any statements to us. He did what he was instructed, 


He didn't fight us in any way. 

There were some papers then taken, {is that correct? 

We found papers in Mr. Conlin's coat pocket, and inside 
his shirt, and,he had removed his tie and his coat tnd 

his dress shirt and his trousers, and when he removed his 
trousers, and when he removed his dress shirt, a number of 
torn pieces of paper did fall on the floor and were recov- 
ered by myself and Mr. Rudy. 

Were you present when the photographs, Government's Ex- 
hibit 50 in evidence, were taken? 

Yes. I remember chat-being taken in our office. 

And those were the papers that had been taken from Mr. 
Conlin, that fell to the floor? 

It appears to be the photograph. 

You didn't take this one? 

No, but I was there when Mr. Rudy took a picture of the 
piles of paper. 

Did there come a time that you ultimately left the Smal! 
Business Administration office with Mr. Conlin? 

Yes, sir, immediately after the errch in that private 


room that I spoke of, and we went to my off ce, the Resident 


| 
if 
| 
| 
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Agency office in Elmira, and as soon as we arrived there, | 
I contacted the United States Magistrate for the purpose - 
Is he located in Elmira? 

He is located in a br4lding in close proximity to our 
office. 

And how long were you at your office? 


A little over an hour, an hour and ter minutes, maybe. 


And during that period of time, did you have any conversa- 
tions with Mr. Conlin? 

Yes, sir. 

Explain to us what they were? | 
when we got to our office, and since Mr. Conlin had just 


been arrested, he was fingerprinted and photographed, and 


Mr. Rudy left to file the complaint at the United States 


| 
Magistrate's office, aid I felt it would be more HR ? 
for Mr. Conlin and I to merely wait in our office, which | 
is directly across the street from the Magistrate's office 
So we remained there for about an hour after Mr. Rudy had 


gone and after he had been fingerprinted and photographed. 


no attempt to interview him. I rememcer I did make 


SS EE 


| 
attempts to make small talk, so to speak. The two of us | 
| 


| 


were in the office for an hour, and I didn't elicit ruch 
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response from Mr. Conlin. He did ask to use the telephone 
again, and I believe he called his office in Corning from 
my office. Then I would say after we had been in the 
office forty, forty-five minutes, Mr. Conlin did volunteer 
some statements to me, which I noted down, and which I do 
recall. y 

What were chese statements? 

We were sitting in the office, and I don't remember his 
exact phraseclogy, but I think he said, "The reason I 


tried to take those tax returns, or papers, is because 


a red-headed male employee of the SBA told me that I 


—~— -* 


ee 


couldn’ t leave the atttee with them." 


‘He also told me that the papers which he had torn At 
and which we had found <« his person were not previously 
given to the SBA, although he realized the SBA officials 
maintained that. And he told me that he had just given 
them to the SBA that morning and that they were copies 

of unfiled tax returns of his client, Thomas Gill. 

He further told me that he and his client were being 
interviewed by a Mr. Cristofaro of the SBA and that after 
he had given these copies of unfiled tax returns of Mr. 
Gill, Mr. Cristofaro returned them asking that Mr. Gill 


sign and date them as the taxpayer and thac Mr. Conlin 


| 


i 
| 
| 
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sign and date them as the preparer, and they both did so. 
He gave the signed copies back to Mr. Cristofaro 1nd were 
then given a letter by Mr. Cristofaro which stated, in 
part, that the SBA desired authenticated copies of Mr. 
Gill's tax returns for that year, tax returns which bore 
the official IRS stamp, showing that they were true oustas| 
And he said that since these were not copies of returns 
that had ever beer. filed, that these were unfiled returns, 
that they could never be authenticated as being true 
copies, because he never filed them. So he felt he should 
take them back. He concluded by stating that had he been 
given this letter requesting authenticated copies marked 
to show they were true copies, he never would have given 
Mr. Cristofaro the copies he did give that day. And that 
is ail I recall. 
And this conversation took place about an —_ and a half 
after you first made contact with Mr. Conlin? 
(No response.) 
Is that right, you were forty-five minutes at the Small 
Business Administration office? 
Yes, about an hour and a half after we originally got to 
the SBA office, shortly after noon that day. 


And it was forty~five minutes in the SBA office, and he 


never said anything to you? 


when I went to him, after being told that he had possession 


No, and I attempted to talk to him at that point, and he 


declined to answer me. ( D | 


— aie ——— 


And then you were forty-five minutes in your own office, 
and you didn't attempt to interview him at that time, but 
forty-five minutes passed before he volunteered the state- 
ment that you just told us about, is that right? 

Yes, with the times being approximate. 

At the time that you were et the Small Business Adminis- 
tration office with Mr. Conlin, did you ask him why he 
had taken the returns, or why he had taken the papers? 

No, sir. 

Did you ask him why he was ripping up the papers? 


No, sir, because when I 


ee —_——— —_— 


ripping up papers. He was merely standing there. And 


of these papers, and we introduced ourselves and showed 
our identification that we were special agents of the FBI 
and I asked him to return any papers that he might have 
had, that he could not take these, and he didn't do this, 
and it was thirty minutes later, probably, before he was 


| 
f 

ultimately arrested, because we didn't want to arrest him, | 

| 


It seems a little silly that he wouldn't give us the 


papers, you know, but he made no comment to me at ali. 
MR. HOULIHAN: Thank you. I 


have no further questions. 


ie CROSS EXAMINATION 
| 


Did you help your partner in search of Mr. Conlin? 
| Yes, I did, sir. 

In that search, did you look in his briefcase? 

I don't recall looking in his briefcase. 

Did any of the parts of the papers shown in Exhibit G-50 

come from his briefcase? 

Not to my knowledge, sir, no. 

And you are telling us. that you saw Mr. Conlin with his 

briefcase open, taking and putting papers in end out of it, 
and you didn't search his briefcase? 
No, I did not say that, sir. The briefcase was not opened J 
The briefcase was being held in front of him (indicating), 
shielding his actions, obviously. | 
So you never looked in his briefcase, to your memory? | 
I didn't, no, sir, but it would certainly be natural when 
you arrest a person who has a briefcase to examine that 
briefcase. 
But you didn't do it? 


No, I don’t have a recollection of it, sir. 


ORE ESUNIAGH 
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, Plaintiff - 
Appellee, 
against 
WALTER R. CONLIN, ‘endant ~ 
Appellant. 


STATE OF NEw YORK 
COUNTY OF MONROE ss. 
Crry oF ROCHESTER J 


BERNADETTE J. TUTTLE , being duly sworn, de; 
and says: I am over the age of eighteen years and am an employee of 
Nixon, Hargrave, Devans & Doyle, the attorneys for the defendant-appellant 

in the above entitled 
action. 

On the 3lst day of March , 19 77 : before 5:00 o'clock 
P.M, in the City of Rechester, Monroe County, | Je oe eonenety served a ot of the annexed 
PETITION FOR RE-HEARING WITH A SUGGESTION FOR A RE-HEARI IN BANC 

in said action, upon GERALD J. HOULIHAN, Ass't. U. S. Attorney, 
Esq., the attorney for the plaintiff-appellee in the above 
entitled action, by depositing the same properly inclosed in a postpaid wrapper, in a post-office box regularly 
maintained by the government of the United States, in the City of Rochester, Monroe County, N. Y., that 


being the post office of said defendant-appellant's 


attorneys, directed to Gerald J. Houlihan , Esq., 

at No. 233 U. S. Courthouse in 

the City of Rochester unty of Monroe N. Y., chat 
County o , , 


being une address within the state theretofore designated by said attorney for that purpose upon the preced- 
ing papers in this action, and berween which places there then was and now is a regular daily communication 


>) 


by mail. 2 


Sworn to before me this 


31st day of March 19 77. 


MONROE COUNILY, N.Y, 
Commission Expire a3, 19 


